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M/s Darshit Mahendrakumar Vasa
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al{ aafr gr ar@a 3neg 3R-@ftSf 3pr4 aa ?& at as ga 3nagqf zuenfnf #ta
aar mg em 3rf@art al 3r#ta zn g+terr 3de I[d a tar ? I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision application to Government o-f India:

(1) ~ ,:h'CJIG'i ~ ~ - 1994 cITT tITTT 3raa Ra 4ar; mgmi a i q@ad r cfi1'
\JCf-tITTT cfi ~~ 9-<'1cfi cfi 3TT'fTm ~afOT ~ 3:rsfR ~- 'lffic'f '{ixcfilx, fclm ii?IIC'ill, ~
fa, aft ifs, #fa tu qa, ir rf, { fact : 110001 cfi1' cITT ~~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

@i) ufe a alt zrf me i ra }Rt gt~arat fa#t qssrIr zn 3r; ala i zu
fa4t aqasrur au goer4r i ma a ma gy maf i, a fa8 qusrtr zn us a ark a fan#
rqr zq fcl:im 'f]□-sllllx T-(-g[ l=!TC'i' a6 ufau ah ?tr g& st I

(ii In case of any loss of goods where tl1e loss occur in transit from a factory to a warehouse or to
tory or from one warehouse to another during the course of processing of the goods in a
or in storage whether in a factory or in a warehouse.
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'liffif cB" ~ fcpw ~ m ~ B f.i<:lnm=r 1=!IB ~ m 1=!IB cB" fclPP-11°1 B '34.!.illl ~ ~~
1=!IB ~ 0c'LI I c; .-i ~ cB" ~ cB" ~ B \Jff 'liffif cB" ~ fcpw ~ m~ B Pi £Jff21 a % I

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3-Tlwf '3c'4 I c;.-J ~ '3c'4 I c;.-J ~ cB° :fTc'tPi cB° ~ it sq@t ifs ma n{ a st h arr?zr
\Y[f ~ tTRT ~ AWf cB° afa 3gar, 3r#ta # rr ufa at I UT G!lG B fcrrn"
~(~.2) 1998 tTRT 109 err fgaa fa; nTg st I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 0
of the Finance (No.2) Act, 1998.

(«) aha area zea (3r@) RzrraRt, 2001 cB" R"lf1i 9 cB" 3fc=rta" fclP!Fcr;e m~ ~-s Berr m2l-m , hf 3ml uR 3nr ha fgia a Rh l-lR-f cB" ·~-i"1ax1c1-~ ~ ~
~ c#l" err-err m21-m a r1 fr 3m4a fhu urn afeg [er nrer aral z.al qr ff
cB° 3@TRf tTRT 35-~ B f.itTrfu=r LJfl- # +raa rd # arr €or--6 'cfTciA c#l" ~ m m;:n
afeg 1

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

RR@Ga 37raea a vrr usi via a g Gara q) zusa zit u?1 200/-#)a
+p7la al urg 3jh usj iv va ara snarz cTT 1000 /- c#l" 1:ITTff~ c#l" ~ I Q

...
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

v#ta zyca, a€ta qrzyca vi at as 3r4tr zn@aw a 4R 3r4ta-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 3tu qraa zca 3rfe)fa, 1944 c#l" tTRT 35-~/35-~ cB° 3IBTR[:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(c!J) '3cfafc;Jftla qR·c&c; 2 (1) "cb" B ~ 3lylTT cB" m at 3rft, sr4it a # zen,
#tu sari zea vi ala an4h#ht nnf@row(Rec) t uf?a eh#a Rf8al, Jl$l-!c;lcillc;
B 2nd~, islgJ-.l lcil i.fcA° , Jif]'(cj i , fTR°£H---l ,~I'(, Ji tn=JC{i~ i C{-380004

.-'"""'. ....... To the west regional bench of Customs, Excise & Service Tax Appellate.Tribunal (CESTAT) at
-o.~~}.;';.,;il1~~ 2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals

:~iD"'.,,.o~::,.~-,-.,o·~· "J.'{1 her than as mentioned in para-2(i) (a) above.
s 2Ee3 <
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The appeal to the Appellate Tribunal shall be ,,filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) "[!ft ~ ~ i a{ a smesii an rml sir % at r@la pea sitar # fg #re cpl" 1,fTffFl
sqfaa infut u feg za as ea'gg sf fa feat udl qi a <a a fr
"[[~-12.T@ 37q18ta -urn@ravu at a 3r@ a #€hral at ya 3ma fhu uirar -g I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the_ one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) .-lJllllcill ~~ 1970 "ll"~ cB1"~-1 cB" 3RIT@ frrt!lfur ~~ \jcfc'1"
3rr#ea zur per zqenferf Rafa ,Tf@rt3net a r@ts at ya ufau 5.6.so ht
r-ar1tu zen fea au sh a1fey '
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) < sit ii@r mcai st fziaata ar fr#i #t 3TR '41 urR 3ilcbMci ~ \ifRfT % \l'ITvam zrces, i€kn qrzc vi tara arf1#ta nruf@raw (arfffa@) frrlli:r, 1982 ~ mct
er
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

ft zyca, a€ta area zgcas ya a1a 34h# nnrf@raw(Rte€),
~3l1frc;n ma a aaamii(Demand) gd G(Penalty) cnT 1o% qa s var
3#faf ? 1reaif, sf@rana qa am o lsa& !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1_994)

ala3Irgees sthasa 3iafa, ~~ Ql11T "cpc'foq cITT lWT"(Duty Demanded)
a. (Section)isD hazafufRaft;
go fur tea a&3fez al ft;
au de3fez fut kfah aza au fr.

> aqasa«if@a srfta] relgfarr8l gear, er8er'fr a #sf@g qaa sat fearrm
%'.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited_, prnvided that the ·pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(xxv) amount determined under Section 11 D;
(xxvi) amount of erroneous Cenvat Credit taken;
(xxvii) amount payable under Rule 6 of the Cenvat Credit Rules.

r snrk uR srflanfraur #r sfzes srerar genu aus Ralf?a gttii fagzzyea# 10%

-a~'l mi~- ,.·· -q-'{' '3ITT"Gf"ITTWtffi~ fclq1~a ·lTT'dGfG°6~ 10%~-q-'{'q51''GJT~ ~I° ego, »•~ ,,, I ;r if.·
ft,~~ ff~:i.: •~~\ In view of above, an appeal against this order shall lie before the Tribunal on payment of4? Ei@to he au9y demandeg where duty or duty and penalty are 1n dispute, or penalty, where
. ~\,, ·"~•-- P~.~~-~ alone 1s 1n dispute..-
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ORDER-IN-APPEAL

The present appeal has been filed by Mis. Darshit Mahendrakumar

Vasa, 104, Shriraj Apartment, Behind Mansi Complex, Vastrapur, Ahmedabad

- 380 015 (hereinafter referred to as the "appellant) against Order in Original

No. 25/DC/Darshit Mahendrakumar /Div-6/A'bad South/KP/2022-23 dated

26.05.2022 [hereinafter referred to as "impugned order] passed by the Deputy

Commissioner (Technical), CGST, Commissionerate ' Ahmedabad South

[hereinafter referred to as "adjudicating authority'].

2. Briefly stated, the facts of the case are that the appellant was not

registered with the Service Tax department. They were having PAN No.

ACHPV5069R. As per the information received from the Income Tax 0
Department, the appellant had earned substantial income from servces

amounting to Rs.11,17,356/- during F.Y. 2015-16. However, they did not

obtain service tax registration and did not pay service tax on such income from

service. The appellant was called upon to submit documentary evidence in

respect of the income earned by them. The appellant, however, did not submit

the called for documents and details. Therefore, the appellant was issued Show

Cause Notice bearing No. V/WS06/O&A/SCN-371/2020-21 dated 24.12.2020
wherein it was proposed to :

A. Demand and recover the service tax amounting to Rs.1,67,603/- under

the proviso to Section 73 (1) of the Finance Act, 1994 along with interest

under Section 75 of the Finance Act, 1994.

B. Impose penalty under Sections 77(1) and 78 of the Finance Act, 1994.

C. Prescribed Late Fee should not be recovered from them for each ST-3

return filed late for the relevant period, under Rule 7C ofthe Service Tax

Rules, 1994 read with Section 70 of the Finance Act, 1994.

3. The SCN was adjudicated vide the impugned order wherein:

a) The demand of service tax amounting to Rs.1,67,603/- was confirmed
along with interest.

b) Penalty amounting to Rs.10,000/- was imposed under Section 77 (1) (a,)
the Finance Act, 1994.

0
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c) Penalty amounting to Rs.1,67,603/- was imposed under Section 78 of the

Finance Act, 1994.

0

4. Being aggrieved with the impugned order, the appellant have filed the

present appeal on the following grounds :

1. The adjudicating authority has erred in confirming the demand merely

based on assumption that the income declared in the ITR becomes

taxable under service tax despite the fact that one of the customers had

deducted TDS on provisional basis before service gets completed and

invoice and payment received. As per the Point of Taxation Rules, 2011,

the taxability of such service falls in FY. 2016-17 and not in F.Y. 2015

16.

The demand has been confirmed without considering the fact that

detailed reply to the SCN was submitted by them on 09.02.2021 along

with reconciliation statement by describing proper facts of the case. But

the reply filed by them was not taken on record.

111. The demand has been confirmed without giving proper opportunity of

11.

being heard and by sending email for PH notices on such email ID which

is not on record with the department because they were not registered

with the department. The emails were sent only to prove that they were

given opportunity of being heard.

O • The adjudicating authority has not followed judicial discipline for

sending adjudication letters through registered post or handing it over

personally to them rather than sending through unregistered emails.

v. The adjudicating authority has erred in confirming the demand without

considering the threshold exemption benefit available to them as per

Notification No.33/2012-ST dated 20.06.2012.

v. The adjudicating authority has erred in imposing penalty under Section

78 (1) of the Finance Act, 1994 despite there being no suppression on

their part.

5. Personal Hearing in the case was held on 20.01.2023. Shri Keyur

Kamdar, Chartered Accountant, appeared on behalf of appellant for the

·!~::;:i;~g. He r_eiterated the submissions made in appeal memorandum.

.s "gpotted copes of Form 26AS and P&L Account for FY. 2014-15.
9 l;\ /;J,· ;

He
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6. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the submissions made at the time of personal hearing

and the materials available on records. The issue before me for decision is as

to whether the impugned order confirming the demand of service tax by the

adjudicating authority, in the facts and circumstances of the case, is legal and

proper. The demand pertains to the period FY. 2015-16.

7. I find that the respondent was issued SCN on the basis of the data

received from the Income Tax Department and the appellant respondent was

called upon to submit documents/details in respect ofthe service income earned

by them. However, the appellant failed to submit the same. Thereafter, the

appellant was issued SCN demanding service tax by considering the income

earned by them as income earned from providing taxable services. However,

no cogent reason or justification is forthcoming for raising the demand against

the appellant. It is also not specified as to under which category of service, the

non payment of service tax is alleged against the appellant . The demand of

service tax has been raised merely on the basis of the data received from the

Income Tax, which indicated that the appellant had reported income from sale

of services in their ITR. However, the data received from the Income Tax

department cannot form the sole ground for raising of demand of service tax.

7.1. I find it pertinent to refer to Instruction dated 26.10.2021 issued by the
CBI, wherein it was directed that :

"It was further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable
value in Service Tax Returns.

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only
after proper verification of facts, may be followed diligently. Pr. Chief
Commissioner/Chief Commissioner(s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expected to pass a judicious order after proper
appreciation of facts and submission of the noticee."

7.2 However, in the instant case, I find that no such exercise, as instructed

by the Board, has been undertaken, and the SCN has been issued only on the

basis of the data received from the Income Tax department. Therefore, on this

very ground the demand raised vide the impugned SCN is liable to be dropped.

0

0
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8. .:
As regards the merits ofthe case, the appellant have contended that they

are working as a Liasoning Consultant and receiving income in the nature of

Commission Charges. Being small service provider, they are exempted from

paying service tax in terms of Notification No.33/2012-ST dated 20.06.2012.

The appellant has also contended that out of the total income of

Rs.11,17,356/-, an amount ofRs. 2 lakhs was pertaining to FY. 2016-17, as the

invoice was issued by them on 11.04.2016 for an amount ofRs.2,03,594/- as the

provision of service was completed in FY. 2016-17. However, the service

recipient, on adhoc basis, deducted TDS on 31.03.2016 on the amount of Rs. 2

lakhs. As per Rule 3 of the Point of Taxation Rules, 2011, the service tax is to

be paid in F.Y. 2016-17 and not FY. 2015-16. I this amount is excluded, the

0 income earned from the services provided by them is Rs.9,17,356/-, which is

below the threshold exemption limit ofRs. 10 lakhs. Hence, they are not liable
to pay service tax.

9. It is observed that the above submissions and contention of the appellant

have not been discussed or considered by the adjudicating authority in the

impugned order. The adjudicating authority has recorded at Para 5 of the

impugned order that the appellant has not submitted their reply to the SCN.

Further, it has also been recorded that the appellant was called for personal

hearing on three different dates and the notice for personal hearing was sent

0 to the appellant at their registered e-mail ID. However, the appellant did not

attend the personal hearing on any of the dates fixed. Therefore, the case was

adjudicated exparte by the adjudicating authority. In this regard, the

appellant have submitted that they had submitted their reply to the SCN on

09.02.2021 and have submitted a copy ofthe acknowledgment receipt. Further,

as regards the notice of personal hearing, the appellant have contended that

they had received only one letter regarding personal hearing and that too was

received just one day before the date of hearing.

10. In terms of Section 33A (1) of the Central Excise Act, 1944, the

adjudicating authority shall give an opportunity of being heard. In terms of

sub-section (2) ofSection 33A, the adjudicating authority may adjourn the case,

a#;$.gUficient cause is shown. In terms of the proviso to Section 33A4 (2), no

/$<_i#}met sban - granted more da tree ties. 1 ta wt tree
~: ~ai\!p ments as contemplated in Section 33A of the Central Excise Act, 1944
i~ ··~"- /,,_ '.• ,
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were not been granted to the appellant. It is pertinent to refer to the judgment

of the Hon 'ble High Court of Gujarat in the case of Regent Overseas Pvt Ltd.

Vs. UOI - 2017 (6) GSTL 15 (Guj) wherein it was held that :

12. Another .aspect of the matter is that by the notice for
personal hearing three dates have been fixed and absence of the
petitioners on those three dates appears to have been considered as
grant of three adjournments as contemplated under the proviso to
sub-section (2) of Section 334 of the Act. In this regard it may be
noted that sub-section (2) of Section 33A of the Act provides for
grant of not more than three adjournments, which would envisage
four dates of personal hearing and not three dates, as mentioned in
the notice for personal hearing. Therefore, even if by virtue of the
dates stated in the notice for personal hearing it were assumed that
adjournments were granted, it would amount to grant of two
adjournments and not three. adjournments, as grant of three
adjournments would mean, in all four dates ofpersonal hearing."

10.1 In view of the above, I am of the considered view that in the interest of

the principles of natural justice, the matter is required to be remanded back

for denovo adjudication. The appellant is directed to file their written

submissions before the adjudicating authority as well as submit all the

relevant documents in support of their claim, within 15 day of the receipt of

this order. The adjudicating authority shall consider the submissions as well

as the documents submitted by the appellant and decide the case afresh after

affording the appellant the opportunity ofpersonal hearing.

0

11. In view of the above, the impugned order is set aside and the matter

remanded back to the adjudicating authority for adjudication afresh in terms

ofthe directions contained in Para 10.1 above. The appeal filed by the appellant 0
is allowed by way of remand.

...Ircg.or9,
. es umar ) 23.

Comm1ss1oner (Appeals) ·
Date: 08.02.2023.

The appeal filed by the appellant stands disposed fin above terms.

Attes ed'

N.Sur anarayanan. Iyer)
Assistant Commissioner (In situ),
CGST Appeals, Ahmedabad.

BY RPAD I SPEED POST
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To

Mis. Darshit Mahendrakumar Vasa, Appellant
104, Shriraj Apartment,
Behind Mansi Complex,
Vastrapur, Ahmedabad - 380 015

The Deputy Commissioner, Respondent
CGST, Division- VI,
Commissionerate ' Ahmedabad South.

Copy to'
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner HQ System), CGST, Ahmedabad South.

.."%"vs •
5. P.A. File.
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